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Recapitulating Judicial Review In India

Authored by- Soumyadeep Chakrabarti

Abstract

Judicial Review is a procedure under which the activities of legislature or executive are audited by
the judiciary. A competent court with jurisdiction for legal review might discredit rules, ordinances,
amendments, ordinances and even governmental acts that are contrary with either the constitutional
framework or fundamental legal principles. In case of India, a governmental act may be nullified
for being unlawful or ultra-vires to the provisions of the Constitution of India. The philosophy
behind judicial review is to have checks and balances in separation of powers. The judiciary has
been given the authority to oversee the administrative and legislative departments as a last resort in
a democratic set-up. The doctrine of judicial review variegates from legal system to legal system
and countries to countries, so the system and extent of legal review might vary between nations. In
India, judicial review is delivered by the Constitutional Courts like the the Hon’ble Supreme Court
of India and the Hon’ble High Courts of India. The courts nullify rules, acts, regulations and
administrative activities which abuse Constitutional principles and amendments which disregard
the essential design of the Indian Constitution. This article aims to recapture the fundamental

aspects of judicial review, its various forms and applications.

Keywords - judiciary, judicial activism, constitution, separation of power, checks and balance.
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Introduction

Judicial review is the power vested in the judiciary by the constitution, by uprightness of which the
judicial branch can analyse and regulative various establishments including the judiciary itself * and
chief orders of the legislatures, be it state or focal. This regulation follows its starting point to the
United States of America where it was advanced on account of Marbury v. Madison.?

The then Chief Justice of the US Supreme Court, John Marshall, was the propagator of the thought.
In any case, as referenced above, the Constitution of India itself awards such legal capacity to the
judicial branch. The right of judicial review is can be exercised by both the high courts and the
apex court of India.® Additionally, the courts have the ability to proclaim any regulation passed by
the council as invalid in the event that particular law conflicts with the constitution whereupon the

law can’t be forced by the governmental administration.

Significance Of Judicial Review :

Judicial review is an important tool to maintain the guideline of incomparability of the constitution.
The arrangement of judicial review forestalls the abuse of power by the assembly, administration
and elected leaders. It keeps up with the balance between the union and state relations, accordingly
keeping up with governmental harmony and philosophy of federalism. The arrangement safeguards
the major privileges of the residents. This arrangement guarantees the guideline of the autonomy of
the judicial branch.

Extent Of Judicial Review :

Judicial review isn’t outright as need might arise to be met to challenge any regulation in the apex
court or the high courts, i.e., a regulation can be tested provided that the said regulation encroaches

upon the major privileges ensured by the constitution. The said regulation conflicts with the

L W.P No (Civil)- 13 of 2015
25U.S. 137 (1803)
*https://www.indiatoday.in/education-today/gk-current-affairs/story/what-is-judicial-review-importance ~ -scope-and-
types-1882987-2021-12-01 last visited on 14-06-2022.
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arrangements recorded in the constitution. The law that has been instituted goes past the capability

of the power that has outlined it - which could be a colourable legislation or a legislation which is

ultra-vires to the Constitution of India.*

Kinds Of Judicial Review

The arrangement of judicial review in India has been broadly isolated into three general classes by

Justice Syed Shah Mohamed Quadri®, as follows :

Judicial Review

!

!

!

Constitutional Union and State

Amendments - legislations,

Judicial Review including
subordinate
legislation -

Judicial Review

Administrative
action of Union
and State
governmental
authorities -
Judicial Review

Indian Precedents On Judicial Review :

v Judicial review as a piece of the Basic Structure - In the world famous case of Kesavananda

Bharati v. State of Kerela®, the Hon’ble Apex Court of India conjured the doctrine of basic

structure as per which it said the lawmaking body can revise and amend the Constitution, yet it

shouldn’t alter the basic structure of the Constitution. The Hon’ble Judges made no endeavour

to characterize the fundamental design of the Constitution in clear terms. The then Hon’ble

Chief Justice Mr. S.M. Sikri, referred five fundamental points :

I Complete sovereignty (supremacy) of the Constitution.

ii.  Democratic and republic type of government.

*https://www.indiatoday.in/education-today/gk-current-affairs/story/what-is-judicial-review-importance

types-1882987-2021-12-01 last visited on 14-06-2022.
®(2001) 6 SCC (Jour) 1
® AIR 1973 SC 1461

-scope-and-
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iii.  Secular feature of the Constitution.
iv.  Separation of power among the executive, legislature and judiciary.
V. Federalism nature of the Constitution.

He noted that these essential elements are effectively perceptible from the Preamble as well as from
the entire philosophy of the Constitution. He added that the design was based on the fundamental
underpinning of freedom and dignity of the person individually which couldn’t by any type of
alteration be obliterated. It was additionally seen all things considered that the above are just
illustrative and not comprehensive of the relative multitude of limits on the force of correction of

the Constitution.

v" The Hon’ble Supreme Court in the constitutional bench in the case of Indira Nehru Gandhi v.
Raj Narain’, held that judicial review in political contest disagreements was not a piece

subjected to basic structure.

v In the case of S.P. Sampath Kumar v. Association of India®, the then Hon’ble Chief Justice
P.N. Bhagwati, relied upon the ratio of Minerva Mills Ltd.? case pronounced that it was very
much settled that judicial review is an essential feature and also a basic structure of the Indian
Constitution. Presuming but not conceding, that the force of judicial review was totally

removed, then the Constitution would fail to be what it was envisioned.

v' In the case of S.P. Sampath Kumar v. Union Of India & Ors'® the Court additionally
proclaimed that assuming a legislation made under Article 323-A(1) of the Indian Constitution
were to prohibit the purview of the High Court under Articles 226 and 227 without establishing
a compelling option institutional mechanism or plan for judicial review, it would be in

violation of the basic structure and thus outside the constituent force of the Parliament.

v" In the case of Kihoto Hollohan v. Zachillhu', one Constitutional Bench of the Hon’ble
Supreme Court, while looking at the legitimacy of Paragraph 7 of the Tenth Schedule to the
Constitution which barred judicial review of the choice of the Chairman/Speaker on the subject

of preclusion of MP’s and MLA’s, saw that it was pointless to articulate on the conflict

71975 Supp SCC 1
8((1987) 1 SCC 124 at 128)
°((1980) 3 SCC 625)
101987 AIR 386
111993 SC 412
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whether legal review is a basic structure of the Indian Constitution and Paragraph 7 of the

Tenth Schedule disregarded such basic structure.

v" Accordingly, in the case of L. Chandra Kumar v. Union of India'?, a bigger constitutional

bench of seven Judges unequivocally pronounced :

“...that the power of judicial review over legislative action vested in the High Courts
under Article 226 and in the Supreme Court under Article 32 of the Constitution is an
integral and essential feature of the Constitution, constituting part of its basic

structure.”®

v Interestingly, in the case of A.K. Roy v. Union of India*, it was held that the president’s

ability to pass an ordinance is certainly not a subject matter for judicial review.

v In the case of T. Venkata Reddy v. State of Andhra Pradesh®, it was held that the power to
legislate can’t be questioned, the ordinance made on the ground of motive or non-use of

intellect, or need can’t be questioned.

v In the case of Mangalore Ganesh Beedi Works v. State of Mysore™, it was held that the litigant
was responsible to pay sales tax under Coinage Act-which was amended by the Coinage
(Amendment) Act, 1955. So the dispute was that as it upgraded the tax expenditure and the bill
ought to have been passed as a money bill but it was not passed as a money bill the tax ought to

be held as invalid.

Judicial Review Isn’t Naturally Applied :

The idea of judicial review should be drawn in and applied. The apex court might itself at any point
apply for judicial review. It very well may be utilized just when an issue of regulation or rule is

tested under the steady gaze of the Hon’ble court.

2 AIR 1997 SC 1125
3 Supra.
4(1982) 1 sCC 271
15(1985) 3 SCC 198
1% AIR 1963 SC 589
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Guideline Of Procedure Laid Out By Regulation

Judicial review is represented by the rule of ‘Procedure established by law’ as mentioned in Article
21 of the Indian Constitution. The law needs to breeze through the assessment of constitutionality
on the off chance that it qualifies it tends to be made into a regulation. Going against the norm, the

court can announce it invalid and void.

| egal Review Of Ordinances

Article 123 and 213 of the Indian constitution confers the president and the governor to pass an
ordinance. A demonstration of mandate by the president or lead representative is inside similar
limitations as which are put on parliament which makes any regulation. This power is invoked by
the president or governor in prodigious circumstances as it were. The power ought not be utilized in
a malafide manner. In a report meted out by the parliament, it was presented that till October 2016,

the president has made 701 ordinances.

Judicial Review Of Money Bill

Article 110(3) of the constitution of India expresses that at whatever point an inquiry emerges for
regardless of whether a bill is a cash charge the choice of the speaker of Lok Sabha will be

conclusive. In the current situation, a ‘money bill’ is beyond the ambit of judicial review.

Article 212 of the constitution of India gives that the Courts can’t seek into the procedures of the
Legislature on the ground of any supposed abnormality of technique. Article 255 of the constitution
of India gives that the suggestion and past authorization are matters of procedure only. The
Supreme Court held that the Coinage (Amendment) Act, 1955 subbed new money instead of old
money and subsequently it was no tax. By the method of obiter dicta, it was seen as though it

would be an expense serving bill then likewise it was out of the procedures of legal review.
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Justification For Judicial Review :

Constitutional amendment :

Judicial review in this stage is finished for every one of the protected alterations done by the power.
That large number of changes which are infringing upon Fundamental Rights are pronounced void
and it is held to be illegal. All the legal audit for the sacred corrections can be followed ever. We
have pro-actively found in the previously mentioned case regulations that the established changes
were tested and every one of those against the constitution are announced illegal and held void. We
can follow the signs of legal audit of the sacred revision in these cases: Shankari Prasad v.
Association of India; Sajjan Singh v. Territory of Rajasthan; 1.C. Golaknath v. Territory of Punjab;
Kesavananda Bharti v. Territory of Kerala; I.R Coelho v. Territory of Tamil Nadu. This large

number of cases are talked about exhaustively above in this paper.

Authoritative actions :

Overall terms, the sacred legitimacy of the regulatory activity can be confirmed by the tests created
by Lord Diplock on account of Council of Civil Services Union v. Minister of Civil Services. The

teaching of judicial review is the essential element of our Constitution in India.

Regulation controls the leaders and they ought to grasp this. Their demonstrations and their choices
can be made unlawful assuming that they neglect to appropriately adhere to the law. In this way, an
activity can be made unlawful assuming that the public body has no ability to settle on choices all
alone or on the other hand assuming they have acted past the abilities. For instance, assuming
regulation who is connected with the public body does exclude the fundamental power nor do they
have exact limits, their power can be utilized. Public bodies which act in an unlawful manner are
portrayed as’“ultra -vires’. Regulation likewise permits the execution of a wide and intemperate
tact by open body. It gives that an obligation can be released in specific conditions however it

doesn't advise a specific cycle to decide if the conditions emerge in a specific case or not.
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The courts can likewise meddle to suppress a choice assuming they feel that it is nonsensical as it
makes it “silly’ or ‘unreasonable’ with respect to the leader. A benchmark choice was made on this
guideline of legal review in 1948 in the Wednesbury case. Judges don’t get numerous open doors in
that frame of mind of review, to audit the distinction of authoritative choices as the ground has high
size for legal impedance which isn't regularly fulfilled. In the Wednesbury case, Lord Greene
expressed that for review to find success, the organization choice ought to be something that an
individual who isn't reasonable can dream that it is inside the powers of the power.

In this, the leaders ought to act genuinely in going with their choices. It is the standard which
applies just to the questions of method which is against the substance of choice came to. This case
ought to be chosen and heard by individuals to whom it is assigned and no other individual. The
Legislation should follow the choices in the event that they are communicated techniques set

somewhere near the regulation.

It shouldn’t penetrate the principles of regular equity. The public bodies ought to permit individuals
to simply decide and have their perspectives which can make them arrive at a choice in light of
bias. The defend-ability of a regulative not set in stone by the courts in the event that an individual
foundations a case. The court can proclaim a regulative demonstration void based on defend-
ability. The official, chief or the managerial decide if the audit by the courts are precluded by the
constitution or not. The courts have the ability to test the legitimacy of regulation as well as the
activities of the public authority. The predominant courts can't decide the value of the regulation by

addressing regardless of whether the materials were adequate before the council.
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Conclusion

Here in India we have embraced the idea of Separation of force so we can't expect the force of legal
review in full broadened structure. On the off chance that the courts assume full and inconsistent
force of legal review it will prompt the horrible showing of work by every one of the organs of
government. So to keep every one of the capacities work appropriately each needs to work in its
given circle. In India, we have the idea of legal audit implanted in the fundamental construction of
the constitution. It assists the courts with keeping a check and equilibrium upon the other two
organs of government so they don't abuse their power and work as per the constitution. At long last,
we have fostered the idea of legal review and it has turned into the piece of essential design in the
event of Minerva Mills v. Union of India®’. Thus, finally, it is right to say that legal review has
developed to protect the singular right, to stop the utilization of erratic power and to forestall the

unsuccessful labour of equity.

As Soli Sorabjee points out,
“ there is genuine concern about misuse by the Centre of Article 356 on the pretext
that the State Government is acting in defiance of the essential features of the
Constitution. The real safeguard will be full judicial review extending to an inquiry
into the truth and correctness of the basic facts relied upon in support of the action
under Article 356 as indicated by Justices Sawant and Kuldip Singh. If in certain

cases that entails evaluating the sufficiency of the material, so be it.”*®

What this implied was the legal executive was being careful about the job it needs to play while
settling matters of such significance and showing a way of restriction must be utilized while
choosing such matters with the goal that it doesn't usurp the powers given by the Constitution via
the force of review at a similar it is likewise limiting the abusing of the power given under Article
356 to the President.

17 AIR 1980 SC 1789
8 AIR 1994 SC 1918
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